Mitchell Hamline Law Journal of
Public Policy and Practice
Volume 43

Issue 2

Article 5

2022

Minnesota's Children: The True Cost of Minnesota's Lead Problem
Kaitlin Yira

Follow this and additional works at: https://open.mitchellhamline.edu/policypractice
Part of the Environmental Law Commons, Health Law and Policy Commons, and the Health Policy
Commons

Recommended Citation
Yira, Kaitlin (2022) "Minnesota's Children: The True Cost of Minnesota's Lead Problem," Mitchell Hamline
Law Journal of Public Policy and Practice: Vol. 43: Iss. 2, Article 5.
Available at: https://open.mitchellhamline.edu/policypractice/vol43/iss2/5

This Article is brought to you for free and open access by
the Law Reviews and Journals at Mitchell Hamline Open
Access. It has been accepted for inclusion in Mitchell
Hamline Law Journal of Public Policy and Practice by an
authorized administrator of Mitchell Hamline Open
Access. For more information, please contact
sean.felhofer@mitchellhamline.edu.
© Mitchell Hamline School of Law

MINNESOTA’S CHILDREN: THE TRUE COST OF MINNESOTA’S
LEAD PROBLEM
Kaitlin Yira*
I.

INTRODUCTION ............................................................................ 135

II. LEADED GASOLINE AND LEAD-BASED PAINT ADDED MILLIONS OF
TONS OF LEAD TO THE ENVIRONMENT IN THE UNITED STATES........... 136
III. LEAD POISONING PREVENTION POLICY HAS HAD LIMITED
EFFECTIVENESS BOTH PRESENTLY AND HISTORICALLY...................... 140
IV. LEAD EXPOSURE INCREASES CRIME RATES AND SPENDING ON
PUBLIC SAFETY..................................................................................... 144
V. LEAD POISONING IS AN ENVIRONMENTAL JUSTICE ISSUE, AS
MINORITY AND UNDERPRIVILEGED CHILDREN ARE EXPOSED TO LEAD
AT MUCH HIGHER RATES THAN THEIR WHITE OR MORE PRIVILEGED
PEERS. ................................................................................................... 146
A. Lead Poisoning Costs Our Society Much More than Just the Cost
of Removal and Abatement of the Lead. ....................................... 147
B. Minnesota Has Not Yet Eradicated New Sources of Lead,
Compounding the Already Pervasive Amounts of Lead in the
Environment. .................................................................................. 149
VI. WHY LEAD POISONING IS STILL A CONCERN IN MINNESOTA. .... 152
VII. MAJOR POLICY REVISIONS ARE NECESSARY TO COMBAT THE
LEAD POISONING PROBLEM IN MINNESOTA......................................... 156
VIII. A DIFFERENT APPROACH- UTILIZING THE SPECIAL STATUTORY
PROTECTIONS OF MINNESOTA’S CHILDREN TO COMBAT THE LEAD
CRISIS. .................................................................................................. 158
IX. CONCLUSION ................................................................................ 161

J.D., Mitchell Hamline School of Law; B.S., The University of WisconsinMadison. Many thanks to Professor Mehmet Konar-Steenberg and Steve
Schultz at Clean Water Action for sharing their insights with me while I was
writing this article. This article is dedicated to my mentor and role model,
Markus C. Yira.

*

134

I.

INTRODUCTION

In 2021, Congress passed the “Infrastructure Investment and
Jobs Act” which was signed into law by President Joe Biden on
November 15, 2021. 1 The Infrastructure Investment and Jobs Act
allocated $15 billion towards the elimination of lead service lines
and the expansion of clean drinking water access. 2 Current
estimates show that up to 10 million American households and
400,000 schools and childcare centers lack access to safe drinking
water because of the presence of lead service lines. 3 While the
Infrastructure Investment and Jobs Act marks an important step
toward reducing lead exposure, it will not solve the lead problem.
The damaging effects of lead poisoning have been studied
for nearly a century. 4 However, lead poisoning still seriously harms
children all over the United States. 5 Minnesota’s children and
residents are no exception; a 2021 study shows Minnesota as the

1
See generally Infrastructure Investment and Jobs Act, Pub. L. No. 117-58
(2021); CONGRESS, H.R.3684 INFRASTRUCTURE INVESTMENT AND JOBS ACT,
https://www.congress.gov/bill/117th-congress/house-bill/3684/text (last visited
Apr. 8, 2022).
2
FACT SHEET: The Biden-Harris Lead Pipe and Paint Action Plan, (Dec. 16,
2021), https://www.whitehouse.gov/briefing-room/statementsreleases/2021/12/16/fact-sheet-the-biden-harris-lead-pipe-and-paint-action-plan/
[https://perma.cc/KTW7-TBWS].
3
President Biden’s Bipartisan Infrastructure Law,
https://www.whitehouse.gov/bipartisan-infrastructure-law/
[https://perma.cc/A8BZ-4DMV] (last visited Feb. 17, 2022).
4
See Emily A. Benfer, Contaminated Childhood: How the United States Failed
to Prevent the Chronic Lead Poisoning of Low-Income Children and
Communities of Color, 41 HARV. ENV’T L. REV. 493 (2017).
5
See generally Hope Kerpelman, Let Them Eat Paint: Childhood Lead Paint
Poisoning as the Denial of Constitutional and Civil Rights, 51.2 COLUM. HUM.
RTS. L. REV. 828, 838 (2020) (discussing how as recently as 2013 an estimated
535,000 U.S. children aged one to five years had elevated blood lead levels
(“BLLs”) greater than 5 μg/dL—the level at which the CDC recommends public
health intervention); see also CTR. FOR DISEASE CONTROL & PREVENTION, CDC
UPDATES BLOOD LEAD REFERENCE VALUE FOR CHILDREN (Oct. 28, 2021),
https://www.cdc.gov/media/releases/2021/p1028-blood-lead.html
[https://perma.cc/NB2A-ZDPG] (updating the blood lead reference value from 5
μg/dL to 3.5 μg/dL in 2021).
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state with the tenth-most lead pipes in the nation. 6 Minnesota also
has the tenth-highest number of lead pipes per capita. 7 The effects
of lead poisoning are immense and lasting—reduced IQ, difficulty
with speech and motor skills, behavioral disorders, developmental
delay, lowered likelihood of graduating high school, and a
decreased lifetime potential earnings capacity. 8 There is no safe
level of lead exposure. 9 Minnesota will continue to face both social
and economic harm due to lead poisoning until the legislature
implements more aggressive policy.
This article will introduce the lead problem in the United
States, consider the history behind the lead problem, and
demonstrate the historical trend of lead poisoning
disproportionately burdening poor and minority populations. The
second half of this article will provide a comprehensive analysis of
the biological impacts and societal costs of lead poisoning. Finally,
the article will conclude by analyzing lead policy and proposing
solutions to expedite the eradication of lead poisoning in Minnesota.
LEADED GASOLINE AND LEAD-BASED PAINT ADDED
MILLIONS OF TONS OF LEAD TO THE ENVIRONMENT IN THE UNITED
STATES
II.

Two products are responsible for adding massive quantities
of lead to the environment in the United States. 10 These two
products—leaded gasoline and lead-based paint—added over 10
million metric tons of lead into the United States’ environment. 11
Margie Kelly, 260,000 Lead Pipes May Deliver Water to Homes in Minnesota,
NAT’L RES. DEF. COUNCIL (July 15, 2021),
https://www.nrdc.org/media/2021/210715-4 [https://perma.cc/A2QS-8KXD].
7
Id.
8
WORLD HEALTH ORG., LEAD POISONING (Oct. 11, 2021),
https://www.who.int/news-room/fact-sheets/detail/lead-poisoning-and-health.
9
CTR. FOR DISEASE CONTROL & PREVENTION, CHILDHOOD LEAD POISONING
PREVENTION – HEALTH EFFECTS OF LEAD EXPOSURE,
https://www.cdc.gov/nceh/lead/prevention/health-effects.htm
[https://perma.cc/96DK-U8ED] (Oct. 26, 2021) [hereinafter CDC CHILDHOOD
PREVENTION].
10
Howard Mielke & Patrick Reagan, Soil Is an Important Pathway of Human
Lead Exposure, 106 ENV’T HEALTH PERSP. 217, 218 (1998).
11
Id.
6
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The first gallon of leaded gasoline was sold in 1923. 12 By the 1970s,
lead from gasoline accounted for ninety percent of U.S. air
emissions. 13 Leaded gasoline alone is responsible for leaving 4–5
million metric tons of lead residue in the environment. 14 In
Minnesota, leaded gasoline is responsible for adding between
60,000 and 120,000 metric tons of lead. 15 Notably, in Minnesota,
lead has accumulated in the environment in patterns similar to the
flow of traffic. 16 In a study of Minneapolis inner city
neighborhoods, more than 78 percent of the homes had soil levels
that exceeded 500 μg/g of lead. 17 In comparison, 1.0 μg/g of lead is
used as a benchmark for the maximum daily intake of lead an adult
could tolerate, although no level is safe. 18
The impacts of lead on health have been known and proven
for over 40 years. The Second National Health and Nutritional
Examination conducted between 1976–1980 showed a causal
relationship between gasoline lead and blood lead levels. 19 The data
also showed that between 2.3-3.9 million children under five years
old had blood lead concentrations higher than 250 μg/dL, a highly
troubling concentration given there is no safe level of lead. 20 In
Jerome Nriagu, The Rise and Fall of Leaded Gasoline, 92 SCI. TOTAL ENV’T
13, 15 (1990).
13
Mielke & Reagan, supra note 10.
14
Id.
15
Howard W. Mielke et al., Urban Lead in Minnesota: Soil Transect Results of
Four Cities, 50 J. MINN. ACAD. SCI. 19, 21 (1984),
https://digitalcommons.morris.umn.edu/cgi/viewcontent.cgi?article=2065&cont
ext=jmas [https://perma.cc/3APQ-HJS5] [hereinafter Urban Lead in
Minnesota].
16
Id.
17
Urban Lead in Minnesota, supra note 15; see also MINN. DEP’T HEALTH,
HEALTH CONSULTATION ASSESSMENT OF LEAD SMELTERS IN MINNESOTA:
NATIONAL LEAD AND NORTHWESTWEN SMELTING AND REFINING (Sept. 24,
2012),
https://www.health.state.mn.us/communities/environment/hazardous/docs/sites/
hennepin/leadsoilhc0912.pdf [https://perma.cc/2AUT-V492] (finding soil lead
concentrations as high as 1484 ppm or 1484 μg/g in the Twin Cities in 2012).
18
Urban Lead in Minnesota, supra note 15; DR. AJAY KUMAR GUPTA
PRITANSHU, DARKENING AIR: THE INVISIBLE THREAT, 124 (2014).
19
See Nriagu, supra note 12, at 21.
20
Nriagu, supra note 12, at 22. This number is exceedingly worrisome when
compared to the current standards. Current law in Minnesota requires protective
12
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1922, American chemist Dr. William Mansfield Clark warned that
lead from leaded gasoline would remain in the air and create “a
serious menace to the public health.” 21 Unfortunately, this warning
went unheeded and today, 100 years later, lead in the environment
continues to be the menace Dr. Clark predicted.
The other major contributor of lead across the United
States—lead paint—was identified as a cause of childhood lead
poisoning as early as 1904. 22 As American cities expanded, the
market for cheap, durable paint flourished. 23 In addition to being
more affordable and more durable, lead paint was brighter than
other options on the market. 24 Thus, both consumers and
manufacturers preferred lead paint, and it was consequently used
widely throughout American homes. 25 At times, more than 70
percent of paint’s total composition came from lead. 26 With lead
concentration this high, a chip of lead paint as small as a person’s
thumbnail would likely cause a child to experience seizures. 27 In
1922, the state of Queensland, Australia, banned the use of lead
paint on “surfaces within the reach of children’s fingers.” 28 Public
health officials in New York, Baltimore, and Chicago tried to get
lead banned from use in paint in the 1950s. 29 Still, lead was not

follow-up services for blood lead concentrations above 5 μg/dL. See MINN.
STAT. § 144.9504, subd. 12 (2021).
21
Jamie Kitman, The Secret History of Lead, NATION (Mar. 2, 2000),
https://www.thenation.com/article/archive/secret-history-lead/
[https://perma.cc/2KFG-WM4P].
22
Richard Rabin, Warnings Unheeded: A History of Child Lead Poisoning, 79
AM. J. PUB. HEALTH 1668 (1989).
23
Kerpelman, supra note 5.
24
Id.
25
David Rosner & Gerald Markowitz, Why It Took Decades of Blaming Parents
Before We Banned Lead Paint, ATLANTIC (Apr. 22, 2013),
https://www.theatlantic.com/health/archive/2013/04/why-it-took-decades-ofblaming-parents-before-we-banned-lead-paint/275169/ [https://perma.cc/7NNPW4S5].
26
Id.
27
Id.
28
Rabin, supra note 22, at 1669.
29
Rosner & Markowitz, supra note 25.
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restricted for use in paint in the United States until the 1970s, almost
50 years after Queensland’s ban. 30
Any effort to pass policy aimed at removing lead from
products was met with strategic campaigns by lead product
manufacturers to delay progress on these policies. 31 One strategy
was particularly effective in blocking lead removal policies: blameshifting. 32 The leaded paint industry and the leaded gasoline
industry routinely pointed fingers at other industries for their role in
introducing lead into the environment rather than taking
responsibility. 33
Eventually, when the industries were no longer able to shift
the blame onto each other, they employed a new campaign to skirt
responsibility for their role in the lead public health crisis: blame
the public. Specifically, these industries exploited class and racial
biases to blame those without the resources and power to fight
back. 34 The lead industry claimed that minority parents were
“uneducable” people who failed to stop their children from putting
their hands in their mouths. 35 The industry placed specific blame on
Black and Puerto Rican parents. 36
The racist, classist rhetoric employed by the lead industry’s
lobby against restrictions on lead use—while reprehensible—was
effective. 37 The lead problem was and continues to be a problem
most often felt by those of low socioeconomic status and in the
racial minority. 38 This strategy, coupled with continued efforts by
the lead industry to halt any lead removal policy, has made lead
exposure a textbook example of environmental injustice. By
continually placing the burden upon low-resource communities, the
U.S. ENV’T. PROT. AGENCY, PROTECT YOUR FAMILY FROM SOURCES OF
LEAD (Sept. 21, 2021), https://www.epa.gov/lead/protect-your-family-sourceslead [https://perma.cc/7XGX-56Z4].
31
Kitman, supra note 21, at 48–49.
32
Id.
33
Id.
34
See Rabin, supra note 22.
35
Rosner & Markowitz, supra note 25.
36
Id.
37
Id.
38
Montrece Ransom et al., Toward Eradication: How Law and Public Health
Practices Can Be Used To Prevent Childhood Lead Poisoning, 22 TUL. ENV’T
L. J. 1, 7 (2008).
30
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lead industry has been able to fight progress towards lead
eradication and shirk responsibility for the damage their products
have caused. 39
III.

LEAD POISONING PREVENTION POLICY HAS HAD LIMITED
EFFECTIVENESS BOTH PRESENTLY AND HISTORICALLY

Another major fault of lead poisoning policy has been in the
lack of consistent funding. 40 Whether at the state or federal level,
the policies have provided funding for testing and tracking lead
poisoning but have failed to provide adequate funding for lead
abatement and removal. 41 While individual lawsuits have
occasionally resulted in money damages or settlements for plaintiffs
harmed by lead, in general, the manufacturers who put roughly ten
million metric tons of lead into the environment have not been held
See, e.g., Joshua Schneyer, California Settles Decades-Long Lawsuit Over
Lead Paint, But Outcome is Bittersweet, REUTERS (July 17, 2019),
https://www.reuters.com/article/us-usa-lead-california-idINKCN1UC2H5
[https://perma.cc/J9WK-A9XU]; see also Kitman, supra note 21 (detailing how
the trend of lead product manufacturers targeting poor populations can also be
seen outside of the United States). When leaded gasoline became a public health
concern in the United States, leading to its ban, the manufacturers of leaded
gasoline began marketing their product as a cost-effective fuel option in
underdeveloped nations. As noted in Kitman’s article, one leaded gasoline
executive told the New York Times that leaded fuel is an “economic and
environmental bargain” for underdeveloped countries and “getting the lead out
of gasoline, to me, wouldn’t make as much sense as having sewers.” The leaded
gasoline industry knew of the health risks its product produced before the
product was even originally manufactured. Still, the industry knowingly sold a
toxic product to United States’ citizens and then continued to sell the product to
underdeveloped countries after being banned from the United States due to
health concerns. It was not until July 2021, almost 100 years after leaded
gasoline was known to be toxic, that the last country in the world stopped its use
of leaded gasoline. The leaded gasoline contributed greatly to a global health
crisis that has lasted over 100 years, after having considered profits more
precious than humans’ health.
40
See generally MINN. DEP’T HEALTH, Report to the Minnesota Legislature
2019: Lead Poisoning Prevention Programs Biennial Report (2019),
https://www.lrl.mn.gov/docs/2019/mandated/190436.pdf
[https://perma.cc/2F49-A4JJ] [hereinafter Biennial Report].
41
Robert VerBruggen, Lead and Crime: A Review of the Evidence and the Path
Forward, MANHATTAN INST. 1, 9-10 (2021).
39
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accountable for the continued harm their products cause the
public. 42
While lead based paint and leaded gasoline may seem like
relics of the past, it is important to understand that the implications
of their use did not disappear when their use and sale ceased.43
Rather, data shows that the lead dust created by leaded gasoline and
during the removal of lead paint remains memorialized in the soil. 44
Soil serves as “the sink for lead of all sources.” 45 Much of the
millions of tons of lead put into the environment remains. 46 The
harm of lead and the command its presence has established in the
environment has long been established. 47 Lead continues to harm
children, both across the United States and in Minnesota.
The harm lead does to the body is shocking and cannot be
overstated. The Center for Disease Control has stated, in accordance
with the most recent science, that there is no safe level of lead
exposure. 48 The effects of lead poisoning include reduced IQ,
reduced attention span, increased antisocial behavior, reduced
educational attainment, anemia, high blood pressure, chronic

See generally Kitman, supra note 21.
Kat Escher, Leaded Gas Was a Known Poison the Day It Was Invented,
SMITHSONIAN MAG. (Dec. 9, 2016), https://www.smithsonianmag.com/smartnews/leaded-gas-poison-invented-180961368/ [https://perma.cc/AC44-BJKG].
44
Mielke & Reagan, supra note 10.
45
Mielke & Reagan, supra note 10, at 225.
46
Id.
47
See generally Rabin, supra note 22.
48
CDC CHILDHOOD PREVENTION, supra, note 9. While this article primarily
concerns the impacts of lead on children in Minnesota, lead also impacts the
environment in other insidious ways. Lead has created problems for Bald Eagles
and Canada Geese and is responsible for Trumpeter Swan die off in rural
Minnesota. Furthermore, lead has been found in Minnesotan ground venison.
Recent studies have shown that even the meat far from the entry wound in
animals shot in with lead ammunition may contain traces of lead and lead
fragments. Additionally, lead shot has been shown to increase blood lead levels
in those who eat those animals. See generally Molly A. Tranel & Richard O.
Kimmel, Impacts of Lead Ammunition on Wildlife, the Environment, and
Human Health – A Literature Review and Implications for Minnesota, MINN.
DEP’T NAT. RES. 318, 319–26 (2008). The importance of eradicating lead from
our environment cannot be overstated, this includes removing lead shot from the
natural environment.
42
43
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kidney disease, immunotoxicity, and toxicity to the reproductive
organs. 49
Lead poisoning has an adverse effect on most major organ
systems, including the cardiovascular, reproductive, immune,
nervous, digestive, kidney, and renal systems. 50 As a result, lead
poisoning causes severe and permanent biological and neurological
damage that affects cognition, behavior, bodily functions, growth,
and development. 51 Even at low levels of exposure, it can lead to
brain damage, reduced IQ, diminished intellectual and academic
abilities, academic failure, juvenile delinquency, developmental
delay, and learning disabilities.52
Lead changes the way neurons interact and causes cell death
which irreversibly alters the brain development process. 53 Lead
impairs learning and memory processes by interrupting
neurotransmitter signaling. 54 Researchers have discovered that lead
exposure alters total brain size in addition to the size of specific
regions of the brain. 55 Notably, higher lead exposure is associated
with a smaller prefrontal cortex. 56 The prefrontal cortex is the area
of the brain responsible for a multitude of important processes such
as attention, complex decision-making, and regulating social
behavior. 57
Michael Hawthorne, Studies Link Childhood Lead Exposure, Violent Crime,
CHICAGO TRIB. (June 6, 2015),
https://www.chicagotribune.com/investigations/ct-lead-poisoning-science-met20150605-story.html [https://perma.cc/54CA-VUFT].
50
CDC CHILDHOOD PREVENTION, supra note 9.
51
Id.
52
See Bruce P. Lanphear, Kim Dietrich, Peggy Auinger & Christopher Cox,
Cognitive Deficits Associated with Blood Lead Concentrations <10 µg/dL in
U.S. Children and Adolescents, 115 PUB. HEALTH REP. 521, 526–28 (2000); and
see Bruce P. Lanphear et al., Low-Level Environmental Lead Exposure and
Children’s Intellectual Function: An International Pooled Analysis, 113 ENV’T
HEALTH PERSP. 894, 897–99 (2005); CDC CHILDHOOD PREVENTION, supra note
9.
53
Mary Gearing, The Deadly Biology of Lead Exposure, Harv. U.: SCI. NEWS
(June 27, 2016), https://sitn.hms.harvard.edu/flash/2016/deadly-biology-leadexposure/ [https://perma.cc/2KFE-LX36].
54
Id.
55
Id.
56
Id.
57
Id.
49
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Children are particularly vulnerable to lead poisoning.58
Frighteningly, children absorb four to five times as much lead from
a source as compared to adults. 59 Research estimates children
absorb roughly fifty percent of the lead they ingest. 60 Lead paint
chips taste sweet to children and thus are tempting to consume. 61 To
compound this, children touch their hands to their mouths at a much
higher rate than adults. 62 Children also put things in their mouths,
like lead jewelry, at a much higher rate than adults. 63 Children often
play outside in soil that contains lead dust. 64 Additionally, children
are growing and developing at a rate much faster than adults and are
therefore more impacted by the harm lead causes to the body. 65
As recent as 2011, an estimated thirty-seven million
American homes still contained lead-based paint. 66 Recent studies
estimate that one in three homes with children under the age of six,
of whom are most vulnerable to lead poisoning, had significant
lead-based paint hazards. 67 Even trace amounts of lead can have
WORLD HEALTH ORG., supra note 8.
Gearing, supra note 53.
60
Lori Barrette, Lead Poisoning: Is Your Child at Risk?, U. ROCHESTER MED.
CTR. (Jan. 15, 2018), https://www.urmc.rochester.edu/news/publications/healthmatters/lead-poising-is-your-child-at-risk; see also WORLD HEALTH ORG., supra
note 8.
61
Barrette, supra note 60.
62
Id.
63
Id. See also CTR. FOR DISEASE CONTROL & PREVENTION, DEATH OF CHILD
AFTER INGESTION OF A METALLIC CHARM– MINNESOTA, 2006 (Mar. 23, 2006),
https://www.cdc.gov/mmwr/preview/mmwrhtml/mm5512a4.htm (discussing
how, in 2006, a 4-year-old-boy was killed after ingesting a metallic charm found
on a bracelet given with the purchase of Reebok shoes. The charm consisted of
99.1% lead. The Minneapolis Department of Regulatory Services investigated
the bracelets and found the same bracelet purchased at a different location
contained 67% lead and yet another contained only 0.07% lead. This
heartbreaking story illustrates both how much progress needs to be made to
protect children from lead, and how necessary that work is).
64
Barrette, supra note 60.
65
Gearing, supra note 53.
66
OFFICE OF HEALTHY HOMES & LEAD HAZARD CONTROL, U.S. DEPARTMENT
OF HOUSING & URBAN DEVELOPMENT, AMERICAN HEALTHY HOMES SURVEY:
LEAD AND ARSENIC FINDINGS (Apr.
2011), http://portal.hud.gov/hudportal/documents/huddoc?id=AHHS_REPORT.
pdf [https://perma.cc/Z3AG-HLQW].
67
Id.
58
59
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detrimental effects on a child that follow the child through their
entire life. 68 The many ways the harm of lead exposure compounds
to burden children is chilling.
IV.

LEAD EXPOSURE INCREASES CRIME RATES AND SPENDING
ON PUBLIC SAFETY

Lead poisoning also has detrimental effects on public safety.
Research has shown that elevated blood lead concentrations are
associated with higher rates of total arrests, 69 specifically for violent
offenses. 70 Furthermore, statistically significant data shows that
prenatal and childhood blood lead concentrations are predictors of
adult arrests. 71 In fact, the evidence is so overwhelming that legal
scholars have long argued the lead exposure in a criminal
defendant’s childhood should be a complete defense against being
charged and sentenced for a crime. 72
Not only does lead exposure increase crime rates, but it also
has been shown to dramatically increase spending on incarceration
and other criminal justice system processes. 73 In 2016, Michigan
Gearing, supra note 53.
John Paul Wright, Kim N. Dietrich, M. Douglas Ris, Richard W. Hornung,
Stephanie D. Wessel, Bruce P. Lanphear, Mona Ho & Mary N. Rae, Association
of Prenatal and Childhood Blood Lead Concentrations with Criminal Arrests in
Early Adulthood, 5 PLOS MED. 732, 733 (2008),
https://journals.plos.org/plosmedicine/article?id=10.1371/journal.pmed.0050101
#:~:text=Prenatal%20and%20postnatal%20blood%20lead,lead%20and%20adul
t%20criminal%20behavior [https://perma.cc/2LT7-WZ34].
70
Id.
71
Jessica Wolpaw Reyes, Environmental Policy as Social Policy? The Impact of
Childhood Lead Exposure on Crime, 7 B.E. J. ECON. ANALYSIS & POL’Y 1, 27
(2007).
72
Deborah Denno, Considering Lead Poisoning as a Criminal Defense, 20
FORDHAM URB. L. J. 377, 394 (1993). In addition to Professor Denno’s
complete defense argument, legal scholars have advocated for lead exposure in
a criminal defendant’s childhood to be seen as a mitigating factor defense
during sentencing of the crime as part of a culpability determination analysis.
See generally Eleanor Kittilstad, Reduced Culpability Without Reduced
Punishment: A Case for Why Lead Poisoning Should Be Considered a
Mitigating Factor in Criminal Sentencing, 108 J. CRIM L. & CRIMINOLOGY 569
(2018).
73
Tracy Swinburn, Costs of Lead Exposure and Remediation: Update,
ECOLOGY CTR., MICH. NETWORK CHILDREN’S ENV’T HEALTH (2016).
68
69
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estimated that juvenile crimes associated with lead exposure cost
$13.4 million annually in incarceration alone. 74 Adult crimes linked
to lead exposure cost the state of Michigan an estimated $64 million
annually. 75 This includes costs to victims, legal proceedings,
incarceration, and lost earnings for both the criminal and victim.76
While similar research has not been conducted in Minnesota,
Michigan’s data serves as a worthy illustration of the immense
monetary costs of lead poisoning to states. 77
Crime increases from lead poisoning also impact public
well-being. 78 This data is significantly harder to quantify but
deserves recognition, nonetheless. An increase in crime leads to an
increase in police presence, loss of tourism and retail sales, and an
overall reduction in quality of life. 79 Therefore, both economic and
social considerations of public safety support aggressive lead
poisoning prevention policy and action by the state. 80

Id. at 7.
Id.
76
Id.
77
Minnesota’s incarceration rate per capita is 57% of Michigan’s. Using this
figure to extrapolate the lead cost data from Michigan provides a general
estimate of what crimes linked to lead poisoning cost Minnesota. Those
numbers are $7.6 million, and $36.5 million for juvenile and adult crimes
respectively. Minnesota Profile, PRISON POL’Y INITIATIVE
https://www.prisonpolicy.org/profiles/MN.html [https://perma.cc/KN7G-PV5K]
(last visited Feb. 17, 2022); Michigan Profile, PRISON POL’Y INITIATIVE
https://www.prisonpolicy.org/profiles/MI.html [https://perma.cc/62T4-96A8]
(last visited Feb. 17, 2022).
78
David Anderson, The Aggregate Burden of Crime, 42 J. L. & ECON., 611,
611–42 (1999).
79
Emily Shapiro, Cost of Crime: A Review of the Research, MINN. HOUSE
RSCH. DEP’T (1999), https://www.house.leg.state.mn.us/hrd/pubs/costcrime.pdf
[https://perma.cc/T98P-JLML]; see also Economic and Social Effects of Crime,
https://law.jrank.org/pages/12125/Economic-Social-Effects-Crime.html
[https://perma.cc/7YAJ-A37R] (last visited Feb. 17, 2022).
80
Id.
74
75
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V.
LEAD POISONING IS AN ENVIRONMENTAL JUSTICE ISSUE, AS
MINORITY AND UNDERPRIVILEGED CHILDREN ARE EXPOSED TO
LEAD AT MUCH HIGHER RATES THAN THEIR WHITE OR MORE
PRIVILEGED PEERS
The burden of lead poisoning is not placed on communities
and children equally. 81 Rather, children living in poverty and
children of color face much higher burdens of lead exposure in the
United States. 82 Lead exposure in Minnesota is not an exception to
this trend. 83 The single most significant predictor of health
outcomes in children is entirely out of their control—their
household income level. 84 In Minnesota, children living in
neighborhoods with higher-than-average childhood poverty are
more than twice as likely to have lead poisoning compared to
children living in neighborhoods with average childhood poverty
(where the childhood poverty rate is the same as the poverty rate
across Minnesota). 85
Additionally, children who live in neighborhoods with
higher-than-average childhood poverty are three and a half times
more likely to have elevated blood lead levels than children who
lived in neighborhoods with lower-than-average childhood poverty
rates. 86 Minnesota children of color and Native American children
in Minnesota are three to five times more likely to be living in
poverty than white children. 87 As a result, the burden of lead
exposure disproportionately falls on Native American children and
children of color in Minnesota. 88
Hennepin and Ramsey counties have the largest number of
children with elevated blood lead levels (EBLLs) in Minnesota.89
Benfer, supra note 4, at 504.
Id.
83
See generally Biennial Report, supra note 40, at 24.
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[https://perma.cc/93L9-TJV6] (last visited Mar. 21, 2022) [hereinafter Health
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These two counties represented over half of all children with EBLLs
in Minnesota in 2017. 90 The Minnesota Department of Health
recommends Universal screening of all one- and two-year-olds for
residents of Minneapolis (Hennepin County) and St. Paul (Ramsey
County). 91 However, this testing is voluntary. 92 Because Minnesota
still does not test all children for lead poisoning, the true number of
Minnesota children who have elevated blood lead levels may be
much higher both in these counties and throughout the state.93
Often, children living in poverty and other conditions that create a
lack of resources and access to medical care go untested and are
exposed to lead without detection or proper intervention. 94 Thus, the
impact of lead poisoning is creating a system of disadvantaged
children in Minnesota.
A. Lead Poisoning Costs Our Society Much More than Just the
Cost of Removal and Abatement of the Lead
If the moral implications of allowing lead poisoning to
continue to harm children are not persuasive enough, the economic
implications are arresting as well. While it is true that lead exposure
has historically been a burden placed on vulnerable populations, the
entire population of Minnesota would benefit from the eradication
of lead in the environment. Enormous amounts of money are spent
by the government at the federal, state, and local levels on programs
and expenses because of the harm that lead poisoning has caused. 95
Biennial Report, supra note 40.
Biennial Report, supra note 40.
92
Id.
93
Health Inequities, supra note 85; see also Dylan Miettinen, Testing for lead
poisoning in children down during pandemic, raising alarms among health
officials, MINN. REFORMER (Dec. 10, 2020),
https://minnesotareformer.com/2020/12/10/testing-for-lead-poisoning-inchildren-down-during-pandemic-raising-alarms-among-health-officials/
[https://perma.cc/FKN4-D2EA] (discussing how during March and May of
2020, blood level testing rates for Minnesota children decreased by 42%
compared to the previous year).
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1162, 1166 (2009).
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Whether it is on special education, policing, prisons, welfare, or
Medicaid, the spending is a direct result of the harm that lead does
to the body and brain. 96
At the same time, the economic benefit to be gained from
lead abatement is auspicious. For every $1 that is invested in lead
poisoning prevention, very conservative estimates find that between
$17 and $221 is returned as public benefits. 97 These public benefits
include increased IQ, higher lifetime earnings, increased tax
revenue, reduced spending on special education, and reduced
criminal activity. 98 The lead problem is, therefore, just as much an
economic problem as it is a public health crisis.
Research conducted in 2017 estimates the annual cost of
childhood lead exposure in the United States at $84 billion based on
reduced lifetime productivity, increased health care and social
assistance spending, and premature mortality. 99 Lead exposure also
costs taxpayers through its impact on education. 100 Children who
have been exposed to lead are more likely to have learning
disabilities and behavioral problems. 101 As a result, schools are
forced to increase spending on special education programs and
behavioral intervention services to accommodate children suffering
from these issues. 102 Additionally, children who have been exposed
96
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Childhood Lead Exposure in the United States, ALTARUM (May 30, 2019),
https://altarum.org/news/new-online-tool-calculates-cost-and-economicbenefits-preventing-childhood-lead-exposure-united [https://perma.cc/56Q2P8X8].
100
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This note is to highlight the wide-ranging economic burden lead is placing
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designed to help negate the educational and behavioral impacts of lead
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upfront costs of lead abatement in the state are far more than worthwhile.
Children are not responsible for having been exposed to lead and it is our duty
to ensure they receive the best care they can to try to create the best possible
outcomes for these children. However, the most economical and effective way
to protect children from lead poisoning and protect taxpayers from the economic
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to toxic levels of lead are less likely to graduate high school. 103 If
the blood lead levels of children between birth and age six were
reduced to less than 1 μg/dL, the net societal benefits from
reductions in crime and increase in high school graduation rates
would amount to $50,000 per child annually. 104
The impact lead poisoning has on a child’s learning
continues even after they leave school. Lead poisoning decreases
IQ 105 and has been shown to correlate to lower potential lifetime
earnings. 106 Not only does lead poisoning increase the burden on
social programs to remediate its effects, but people who have been
exposed to toxic levels of lead are also more likely to rely on social
programs like Medicaid and welfare. 107
B. Minnesota Has Not Yet Eradicated New Sources of Lead,
Compounding the Already Pervasive Amounts of Lead in the
Environment
Lead remains in Minnesota’s environment, perniciously
harming its residents and costing taxpayers egregious amounts of
money. Lead in the environment does not dissipate. 108 Lead
particles from leaded paint and gasoline remain memorialized in
Minnesota’s soils. 109 Improper removal of lead paint can be just as
burden lead poisoning is placing on them, is to eradicate lead in the state - not
the programs designed to aid in the recovery of lead-poisoned children.
103
Ripple Effects of Childhood Lead Poisoning, LOYOLA U. CHICAGO:
HEALTHY HOMES HEALTHY COMMUNITIES,
https://www.luc.edu/healthyhomes/leadsafeillinois/leadfacts/rippleeffectsofchild
hoodleadpoisoning/ [https://perma.cc/SYE4-CMWK] (last visited Mar. 20,
2022).
104
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847 (2009); see also Mary Jean Brown, Costs and Benefits of Enforcing
Housing Policies to Prevent Childhood Lead Poisoning, 92 MED. DECISION
MAKING 482 (2002) (discussing how strict enforcement of housing policy aimed
at preventing lead exposure saved the government $45,360 from decreased
medical and education costs per child that was protected from lead exposure).
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harmful, if not more harmful, than leaving lead paint on the walls.110
Improper removal or the mere agitation of lead-based paint creates
lead particles that people can be exposed to through the air, water,
or soil in their environment. 111
Outside of lead paint and the remnants of leaded gasoline,
lead service pipelines have also contributed to lead poisoning in
Minnesota. 112 It is estimated that Minnesota still has between
100,000 and 260,000 lead service pipelines carrying water. 113 These
service pipelines carry water from a distribution center to homes
and are responsible for roughly fifty percent of the lead measured in
water coming out of the tap. 114 In Minnesota, the removal of lead
service lines and piping alone is estimated to benefit the state
economy by between $4.24 and $8.47 billion over 20 years. 115
Each year around 700 Minnesota children are found to have
elevated blood lead levels. 116 In response to the public health
concern of lead poisoning, Minnesota has passed lead poisoning
prevention laws. Minnesota’s primary lead prevention policy is
codified in statutes §§ 144.9501-144.9512, titled “Lead Poisoning

See, e.g., Canada by & Through Landy v. McCarthy, 567 N.W.2d 496
(Minn. 1997) (landlord’s improper removal of lead paint amounted to
negligence where a minor child was harmed through lead poisoning).
111
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See Brandt Williams, MPCA Detects High Lead Levels in North
Minneapolis, MPR NEWS (Mar. 24, 2016),
https://www.mprnews.org/story/2016/03/24/high-lead-levels-in-north-mpls
[https://perma.cc/J94A-MUC6]. (describing Minnesota’s scrap metal recycling
plants contribution to the addition of toxic lead in the environment). When these
recycling plants process the scrap metal they receive, toxic lead dust can be
emitted into the air. Id. One large scrap metal plant, Northern Metals, is in
northern Minneapolis. Id. In 2016, the Minnesota Pollution Control Agency
found high amounts of lead dust in the air surrounding the facility). Id.
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also Kelly, supra note 6.
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Prevention Act.” 117 The Act focuses on educating Minnesotans
about the impacts of lead poisoning and common routes of exposure
to lead as the primary prevention method. 118 However, studies have
shown that laws like Minnesota’s have not been effective in
preventing recurring lead poisoning in children. 119
Lead poisoning is still a significant public health issue in
Minnesota. As of 2014, Minnesota was losing $1.9 billion on the
lifetime potential earnings of Minnesotan children due to lead
poisoning. 120 Every year, each additional child exposed to toxic
amounts of lead increases this cost. 121 This cost is taken largely
from the taxpayers in Minnesota who fund the social programs
necessary to detect, track, and remediate the harm caused to children
exposed to lead. 122 Minnesota could save an estimated $8 billion
MINN. STAT. § 144.9501–144.9512 (2021) [hereinafter the Act]; see also
MINN. STAT. § 144.9503, subd. 3 (2021) stating “[t]he commissioner of health
shall develop and maintain a primary prevention lead education strategy to
prevent lead exposure. The strategy includes: (1) lead education materials that
describe the health effects of lead exposure, safety measures, and methods to be
used in the lead hazard reduction process; (2) providing lead education materials
to the general public; (3) providing lead education materials to property owners,
landlords, and tenants by swab team workers and public health professionals,
such as nurses, sanitarians, health educators, nonprofit organizations working on
lead issues, and other public health professionals in areas at high risk for toxic
lead exposure; and (4) promoting awareness of community, legal, and housing
resources.”
118
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confirmed blood lead levels of 15 μg/dL or greater in children less than six
years old and authorizes environmental interventions for levels between 5 and
14 μg/dL as resources permit. For levels of 5 μg/dL or greater, existing state
case management guidelines recommend that local public health nurses work
with families to decrease lead levels. For most children and adults with lead
poisoning, identification, and elimination of the source of lead is the main
treatment.
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HEALTH, MN TRACKING (Oct. 2015).
117

151

over 20 years by simply removing lead service lines and fixtures in
the state. 123 This savings will not only benefit the state’s taxpayers
but will also prevent future children from having to face the health
consequences that accompany lead poisoning.
VI.

WHY LEAD POISONING IS STILL A CONCERN IN MINNESOTA

Currently, the most substantial obstacle in eradicating lead
poisoning in Minnesota is coming up with the funding to do so.124
Recent estimates put the cost of removing the two most significant
sources of lead in Minnesota’s water alone between $1.52 billion
and $4.12 billion over the next 20 years. 125 The amount of funding
needed to remediate the other sources of lead in Minnesota –
namely, lead paint and dust produced by lead paint, and lead in the
soil and air from leaded gasoline and industrial facilities – is surely
an equally daunting amount. 126 However, there has been a recent
push towards funding lead remediation efforts at both the federal
and state level. 127
Specifically, funding for the removal of lead service lines
(LSLs) has been a prominent goal at both levels of governance. 128
Funding for the removal of LSLs is an important first step in lead
LEAD IN MINNESOTA WATER., supra note 113, at i.
Water Infrastructure in the Great Lakes, CLEAN WATER ACTION (Feb. 17,
2022), https://www.cleanwateraction.org/features/water-infrastructure-greatlakes [https://perma.cc/L3PP-5GF5].
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visited Apr. 18, 2022); Common Sources of Lead, MINN. DEP’T HEALTH,
https://www.health.state.mn.us/communities/environment/lead/fs/common.html
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for Minnesota, MINNPOST (Dec. 3, 2021), https://www.minnpost.com/stategovernment/2021/12/theres-big-money-for-water-quality-issues-in-the-federalinfrastructure-bill-what-that-means-for-minnesota/ [https://perma.cc/9ZNXRPRU]; Tim Walker, Proposal Seeks $300 Million to Replace All Minnesota’s
Lead Water Service Lines by 2032, MINN. LEG.: SESS. DAILY (Mar. 30, 2022,
5:49pm), https://www.house.leg.state.mn.us/sessiondaily/Story/17336
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remediation policy. The two most significant sources of lead in
Minnesota’s water are LSLs and plumbing fixtures containing
lead. 129 LSLs contribute roughly fifty percent of the lead found in
Minnesota’s water. 130 However, removing LSLs would cost only
ten percent of the total estimated cost of remediating these two
sources of lead in Minnesota’s water. 131 Thus, the removal of LSLs
is both an economically efficient and public health-conscious lead
poisoning prevention strategy. 132
Furthermore, the recent passage of the federal Infrastructure
Investment and Jobs Act in 2021 allocated $215 million towards the
removal of lead service lines. 133 So, while significant and the largest
amount of funding towards lead remediation in decades, the federal
funding still leaves Minnesota roughly $300 million short in
funding the full removal of LSLs. 134 A bill proposed to the
Minnesota House of Representatives in 2021, 135 and its companion
bill in the Minnesota Senate, 136 (collectively “Lead Funding Bills”)
aim to provide the $300 million needed to fully fund the removal of
lead service lines across the state of Minnesota. 137 The Lead
LEAD IN MINNESOTA WATER, supra note 113, at i.
Id. at 11.
131
Id. at 25.
132
See id. (“Lead service lines contribute about 50 percent of the lead measured
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times greater than the estimated cost.”).
133
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Funding Bills would distribute the $30 million each year to cities
through fiscal year 2032. 138 If passed, this bill would give cities the
ability to fully fund lead service line removal. 139
Funding is a major obstacle for both cities and homeowners
wishing to remove lead service pipelines. 140 Homeowners are
usually responsible for paying for the removal of the “private”
portion of the lead service line. 141 The upfront cost of removal can
range from $3,000 to $11,000 142 , with an average cost of $6,000. 143
The process is both time and resource-consuming and, as a result, is
not a viable solution for many homeowners. 144 This is especially
true for those living in low-income neighborhoods. 145 As a result,
only those with the time, resources, and money to do so have been
able to remove lead service lines from their homes. 146
(Feb. 2, 2022, 12:41pm),
https://www.house.leg.state.mn.us/sessiondaily/Story/17044
[https://perma.cc/8383-TDZE]; H.F. 2650, 2022 Leg., 92nd Sess. (Minn. 2022);
S.F. 2531, 2022 Leg., 92nd Sess. (Minn. 2022) (note: as of publication the Lead
Funding Bills had not been voted on or signed into law).
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Previously, a large portion of privately owned lead service
lines were ineligible to receive federal grant money from the
drinking water fund for their removal. 147 However, a law passed in
2020 opened up these funds for the removal of both private and
public lead service lines. 148 The Lead Funding Bills being proposed
in the Minnesota legislature would ensure full funding of lead
service removal, including the “private” portion of the service line
which historically has been paid for by homeowners. 149 The Lead
Funding Bills delineates that priority is given to lead service line
removal grant applicants who are located in areas where “50 percent
or more of households have household incomes at or below 60
percent of the state median household income.” 150 The inclusion of
this language is an important step in the right direction for
Minnesota’s progress towards remedying the environmental
injustice that lead poisoning has caused historically.
While passage of the Lead Funding Bills is a necessary step
towards lead poisoning eradication in Minnesota, Minnesota’s Lead
Poisoning Prevention Act (“the Act”) does not offer the necessary
protections to make the implementation of lead remediation a
guaranteed means to achieving environmental justice. Specifically,
tenants who are at the mercy of their landlords to remediate lead in
their homes are still vulnerable. This vulnerability has been noted
by advocates for the Lead Funding Bills 151 and in research on lead
paint removal in Minnesota. 152 Research led by Sandra C. Hartje,
published under the title Twin Tragedies in the Twin Cities:
Childhood Lead Poisoning and the Loss of Affordable Rental
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Housing, describes the policy failures of the Lead Poisoning
Prevention Act when it was implemented in the 1990s. 153
Hartje found that the Act created an additional burden in the
loss of affordable housing for the poor while failing to eradicate
instances of lead poisoning from lead paint. 154 Rather than take on
the financial burden that accompanied lead paint removal, landlords
and owners alike resorted to abandoning the contaminated property,
letting the city condemn it. 155 This resulted in increased vacancy
periods and reduced levels of affordable housing. 156 Data taken in
Minneapolis between 1994-1996 showed that roughly thirty-nine
percent of properties considered affordable housing were either
abandoned or condemned after receiving an order from the city
highlighting unacceptable levels of lead paint. 157 Parents requested
that their children not have their blood lead levels tested out of fear
of losing their housing.158 Additionally, a lead official in St. Paul
reported that some families were offered lower rent prices if they
agreed not to have their children’s blood lead levels tested. 159
VII.

MAJOR POLICY REVISIONS ARE NECESSARY TO COMBAT
THE LEAD POISONING PROBLEM IN MINNESOTA

Hartje included policy recommendations to improve
Minnesota’s Lead Poisoning Prevention Act in her research, which
was published in 2001. 160 These recommendations included
creating a lead poisoning prevention statute in Minnesota that
identifies funding sources available to help defray the costs to
property owners, including a provision that provides safe housing
options for tenants while work is being completed on the lead
orders, as well as a way to track the children and families who are
153

Id.
Id.
155
Id.
156
Id.
157
Id.
158
Sandra C. Hartje, Childhood Lead Poisoning and Affordable Rental
Housing: An Analysis of the Implementation of the Minnesota Lead Policy in
Minneapolis and St. Paul, 1991-1995, 27 HOUS. & SOC’Y 31, 42 (2000).
159
Id.
160
Id.
154

156

affected by the lead order. 161 Yet, in 2021, the same issues with
the Lead Poisoning Prevention Act in Minnesota remain. 162
The Lead Poisoning Prevention Act does not yet guarantee
the right to temporary housing for tenants displaced by lead
orders. 163 The Act does not explicitly require or provide funding
assistance for those facing lead orders. 164 The Act does not
adequately protect tenants who report or cooperate with agencies. 165
Tenants may not be evicted because of the lead orders, but the Act
does nothing to prevent the blackmailing situations Hartje described
in her research. 166 Minnesotans should not have to choose between
protecting their family from lead exposure and homelessness. The
Lead Poisoning Prevention Act needs to be more comprehensive
and more demanding in its protection of vulnerable populations,
namely children and tenants.
Further, the Act should provide more guidance for property
owners so that their only economical options are not either (1)
complying with lead orders and implementing stark rent increases
or (2) abandoning properties. Lead orders are expensive and
drastically variable in their requirements. The unpredictability of
these lead orders, coupled with the potential harm of noncompliance, is too great. The Act should express explicit duties of
the agencies to help property owners remedy the lead issues on their
properties without facing excessive economic loss. As exemplified
by Hartje’s research, previous attempts to rely on policy and
government funding to address the public health crisis of childhood
Childhood Lead and Affordable Housing, supra note 153.
See generally MINN. STAT. § 144.9501–144.9512 (2021).
163
See MINN. STAT. § 144.9504, subd. 7 (2021) (“An assessing agency is not
required to pay for relocation unless state or federal funding is available for this
purpose. The assessing agency shall make an effort to assist the resident in
locating resources that will provide assistance with relocation costs.” (emphasis
added)).
164
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165
See generally MINN. STAT. § 144.9501–144.9512 (2021); see also MINN.
STAT. § 144.9509 subd. 2 (2021) (stating discrimination or retaliation against an
employee who complains or cooperates with an agency under MINN. STAT. §
144.9501-144.9512 (2021) is guilty of a petty misdemeanor). The Act does not
contain language giving similar protections for tenants.
166
See generally MINN. STAT. § 144.9504 (2021); Childhood Lead and
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lead poisoning have failed to remedy the issue. Additionally, policy
reform takes time, and the harm of lead exposure is happening to
children now.
VIII. A DIFFERENT APPROACH – UTILIZING THE SPECIAL
STATUTORY PROTECTIONS OF MINNESOTA’S CHILDREN TO COMBAT
THE LEAD CRISIS
Consequently, utilizing the courts to force action on lead
poisoning prevention will be instrumental because of the ways
policy has failed to address the issue adequately. Previous strategies
aimed at reducing lead exposure have, insidiously, further
reinforced the disparity between class and race in lead exposure
rates. These strategies have highlighted the discriminatory nature of
lead poisoning rates amongst Minnesotan children and may prove
to be determinative in remedying the issue. Because of the disparity
due to race and class in lead exposure rates, which is indicative of
discrimination, Minnesota’s robust civil rights law may provide an
avenue toward advancing action on lead poisoning prevention.
Minnesota’s civil rights law, known as the Minnesota
Human Rights Act, ensures Minnesota children (or any persons in
the state) are free from discrimination in their use and benefit of
public services. 167 The Act defines public service as “any public
facility, department, agency, board or commission, owned, operated
or managed by or on behalf of the state of Minnesota, or any
subdivision thereof, including any county, city, town, township, or
independent district in the state.” 168 The Minnesota Department of
Health (“MDH”) is an agency operated by the State of Minnesota. 169
MDH is tasked with protecting the health and well-being of the
people of Minnesota. All of these duties must be accomplished by
MDH without discrimination based on the factors outlined in the
Minnesota Human Rights Act.
However, as the data shows, Minnesota children of color
who are living in poverty have unequally been assigned the burden
that comes with lead poisoning. The policies of MDH have
MINN. STAT. §§ 363A.01 and 363A.02 (2021).
MINN. STAT. § 363A.03, subd. 35 (2021).
169
MINN. STAT. § 144.011 (2021).
167
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protected white children who do not live in poverty far better than
children of color who do live in poverty. As a result, these children
have not been able to enjoy the full use and benefit of the work of
MDH. Rather, these children’s development, IQ, and probability of
graduating high school have all been diminished by the policy
failure that did not protect them from lead poisoning.
In Minneapolis Police Department v. Kelly, the Minnesota
Court of Appeals emphasized that the Minnesota Human Rights Act
is supposed to protect against more insidious types of
discrimination. 170 The disparate impact lead poisoning has as a
result of the failures in policy and implementation of Minnesota’s
Lead Poisoning Prevention Act fits squarely within the type of
insidious discrimination the court in Minneapolis Police
Department v. Kelly established the Minnesota Human Rights Act
was designed to prevent. The statutory law, data, and case law
provide the necessary background to argue that Minnesota children
are being discriminated against when MDH has failed to protect
them from lead poisoning. The viability of this claim is not
exhausted but remains an area for further research.
Similarly, Title VI of the Civil Rights Act of 1964 states that
“[n]o person in the United States shall, on the ground of race, color,
or national origin, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any program or
activity receiving Federal financial assistance.” 171 Title VI prohibits
intentional discrimination. 172 However, the U.S. Environmental
Protection Agency (“EPA”) has adopted a regulation that
implements Title VI and prohibits funding recipient practices that
have the effect of discrimination on the basis of race, color, or
national origin. 173 Therefore, any action by an authority receiving
federal funding from the EPA must not have the effect of
discrimination.
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MDH and the Minnesota Public Facilities Authority receive
and distribute federal funding through the EPA to aid in the
replacement of lead service lines (amongst other types of
infrastructure). 174 However, as noted, the current process for
replacing the entirety of lead service lines requires homeowners to
incur enormous upfront costs. 175 As a result, many homeowners are
not able to replace their portion of the service line resulting in a
partial lead service line removal. 176 Partial lead service line removal
causes more lead to enter into a home’s water supply than if no
portion of the lead service line was removed at all. 177 This increase
in lead in the water lasts for months. 178
Data shows that children living in poverty are more likely to
be living in homes where LSLs are present. 179 Because of the cost
prohibitive nature of lead service line removal, those living in
poverty are much more likely to be subjected to partial lead service
line removal. 180 In addition, children of color and Native American
children in Minnesota are three to five times more likely to be living
in poverty than white children. 181 Consequently, children of color
and Native American children in Minnesota are likely being
exposed to heightened lead levels from partial LSL removal at a
disproportionately higher rate than their white peers. Further
research is necessary to provide the necessary data to support this
conclusion. However, current data suggests that the harm of partial
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LSL removal, stemming from MDH and the Minnesota Public
Facilities Authority’s policies, disproportionately impacts children
of color and Native American children in Minnesota, which violates
Title VI of the Civil Rights Act of 1964 and the EPA’s
implementing regulation.
The viability of a lawsuit using Title VI of the Civil Rights
Act of 1964 and the EPA’s implementing regulation is an area
requiring further research. However, a complaint filed in Rhode
Island alleges harm similar to that discussed throughout this note.182
Data establishing the disparate impact of partial lead service line
replacement on Minnesota children remains an area for further
research.
IX.
CONCLUSION
Mass amounts of lead were put into the environment by
industry leaders who were well aware of the possible public health
consequences of their actions. Even so, it is the taxpayers who are
paying the price for lead. The children of Minnesota and elsewhere
are entitled to a life that is free from the burden caused by the effects
of lead poisoning. However, this has not been possible for some
children because of exposure to lead. Minnesota’s children deserve
the policy and fierce advocacy necessary to make progress on the
lead public health crisis. Progress towards the removal of lead
makes sense environmentally, economically, and morally. There is
no better time to combat a 100-year-old public health crisis than
now.

CHILDHOOD LEAD ACTION PROJECT, Complaint Under Title VI of the Civil
Rights Act of 1964, 41 U.S.C. § 2000d, 40 C.F.R. Part 7 against Providence
Water (Jan. 5, 2022), http://blogs.edf.org/files/2022/01/Utility-Level-LSLRComplaint_ProvidenceFINAL.pdf [https://perma.cc/549Q-CFWT].
182

161

